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INTRODUCTION
The Mareva injunction has its origin in English law. It is worthy to note that the position in England before 1975 was that courts would not grant an injunction to restrain a defendant from disposing of his assets and it had never been the practice of the English courts to seize assets of a defendant before judgment, or to restrain their disposal. This is in line with the long established rule of English law that "you cannot get an injunction to restrain a man who is alleged to be a debtor from parting with his property."
2 As Cotton LJ observed in Lister and Co. v Stubbs: 3 "I know of no case where, because it was highly probable that if the action were brought to a hearing the plaintiff could establish that a debt was due to him from the defendant, the defendant has been ordered to give security until that has been established by the judgment or decree."
In other words, no injunction will be granted before trial and the only exception is in the case of fraud. This old traditional view was later removed with the introduction of a new way to prevent a defendant from disposing his assets prior to trial or judgment. This happened in 1975 when Lord Denning in two landmark cases of Nippon Yusen Kaisha v Karageorgis 4 and Mareva Compania Naviera S.A v International Bulkcariers S.A 5 granted such relief. In both cases, actions were brought by shipowners against charterers regarding unpaid hire. Although the charterers were out of the jurisdiction and could not be traced, they had some assets in London. The shipowners sought exparte injunctions, because they were afraid that the charterers might transfer the assets outside the jurisdiction before judgment could be passed, which could cause injustice to them. In a very short judgment Lord Denning stated: "We are told that an injunction of this kind has never been done before. It has never been the practice of the English courts to seize assets of a defendant in advance of judgment, or to restrain the disposal of them. It seems to me that the time has come when we should revise our practice. There is no reason why the High Court or this Court should not make an order such as is asked for here." 6 His main reason for allowing the applications was strong prima facie proof that the hire was owing and unpaid. He added that if such injunction was not granted, monies might be removed out of jurisdiction and the shipowners would have the greatest difficulty in recovering anything. 7 The scope of a Mareva injunction was later expanded whereby the presumption that a Mareva injunction should only be confined to foreign based defendant was transformed so as to include non-foreign based defendant or local defendant. Another major development was the availability of a Mareva injunction to be used to freeze the disposal of assets located outside the jurisdiction. 8 This was even better by virtue of s 25 of the Civil Jurisdiction and Judgments Act 1982 as extended in 1997, which gives the English Court power to grant free-standing interim relief in aid of foreign proceedings anywhere in the world and also to freeze future assets. Being an equitable remedy, the scope of the Mareva injunction or better known in England as freezing order 9 has been much 6 [1975] When The English Procedural Rules was introduced in 1998 to replace the Rules of Supreme Court, the Mareva injunction was renamed as the freezing order and a standard form can be found under this Rule. In Australia Mareva injunction is known as 'asset preservation order. ' See Cardile v LED Builders Pty Ltd (1999) 198 CLR 380; 162 ALR 294. expanded and enlarged and the development has been supported both by the judicial decisions and also the legislature. In Malaysia, matters relating to injunctions is nothing new. It has adopted most of the kinds of injunctions available under English law. Provisions on injunction can be found under the Specific Relief Act 1950.
10
This Act mentions a few types of injunctions, namely, temporary, perpetual and mandatory injunction. Temporary injunctions are the types that continue until a specified time or until the further order of the court. Procedurally, this is also known as interim and interlocutory injunction.
11
There are many types of interlocutory injunctions and all these are creations of English judges. The ones which can be considered as harsh in nature but very useful in commercial law are the Mareva injunction and Anton Piller Order. The security of foreign investment in Malaysia is strengthened through many investment guarantee agreements which the government has entered into with some foreign governments. Among the agreement is the bilateral agreement on double taxation on earnings. The government of Malaysia has also enacted various main legislation that provide the companies and industrialists to invest in Malaysia, 17 a proper legal protection in form of preventive relief was needed to accommodate them. The Mareva injunction is a type of preventive relief which can be applied prior to trial and it can be ex parte or inter partes in nature. It is by itself an order which seeks to freeze the assets of the party against whom it is ordered up to the maximum point as stated in the order. 18 The main reason behind this is to prevent any defendant from disposing its assets prior or during trial so as to leave the plaintiff with nothing remaining to satisfy a judgment which might be obtained against the defendant. [1979] 2 All ER 972, at 784. The five guidelines are as follows; Firstly, the plaintiff should make full and frank disclosure of all matters in his knowledge that are material for the judge to know. Secondly, the plaintiff should give particulars of his claim against the defendant by stating the ground of his claim and the amount thereof, and fairly stating the points made against it by the defendant. Thirdly, the plaintiff should give some grounds for believing that the defendant has assets in the jurisdiction. Fourthly, the plaintiff should give some grounds for believing that there is a risk of the assets being removed before the judgment or award is satisfied. The mere fact that the defendant is abroad is not by itself sufficient and finally, the plaintiff must give an undertaking in damages, which in a suitable case should be supported by a bond or security. that the defendant has assets within the jurisdiction, and lastly, that there is a risk of the assets being removed before the judgment is satisfied.
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APPLICATION OF MAREVA INJUNCTION IN MALAYSIA
24
The important evolution of the Mareva injunction in the UK to attach assets on a worldwide basis, has so far, not been replicated in Malaysia. If the occasion arises, it is submitted that the local courts will rise to the challenge. Although they can derive jurisdiction from wide statutory provisions, based on previous experience they will most probably confine themselves to adopting principles from English case law with its inherent limitations due to the settled position that the worldwide Mareva injunction holds in England and Wales. dissipation of assets within the jurisdiction but also in cases of removal of assets out of jurisdiction. This judgment indicated the court's willingness to extend the application of the Mareva injunction in Malaysia to assets located out of jurisdiction
The sole purpose of the Mareva injunction is to prevent a plaintiff from being cheated out of the proceeds of action, a successful, by a defendant transferring his assets abroad or dissipating his assets within the jurisdiction. The remedy is not intended to give a plaintiff priority over those assets, or to prevent a defendant from paying his debts as they fell due, or to punish him for his alleged misdeeds, or to enable a plaintiff to exert pressure on him to settle an action. 28 Hence in some circumstances the grant of Mareva injunction may cause incalculable harm and damage to the defendant. 29 Another important fact is the extension of the Mareva injunction which may affect assets which are in the hands of any third party. Hence, the need to protect the interests of a third party will still be a paramount consideration and it will prevail over the interests of the plaintiff.
30
ANALYSIS ON SELECTED REPORT CASES RELATING TO THE MAREVA INJUNCTION IN MALAYSIA
Throughout 1984 to January 2008, more than 60% of all reported cases on the Mareva injunction related to contract. This shows that the majority of applications for freezing assets are actively made by creditors who wish to protect their interest prior to trial. Although the creditordebtors' relationship varies, the fear of assets to be removed from jurisdiction by foreign defendant can never be overstated. This is the reason why Mareva injunction was first introduced by Lord Denning back in 1975, i.e to prevent the dissipation of assets by a foreigner. In order to secure the property in Malaysia, the plaintiff applied for ex-parte Mareva injunction so that the first defendant will not dissipate his assets in order to avoid execution to satisfy the judgment. The court granted ex-parte Mareva and since the duration was limited, the plaintiff made an application inter parte which was opposed by the second to sixteenth defendants on the ground that the property affected belonged to them, as disclosed in affidavits. Abd Aziz J in granting the plaintiff's application to cross-examine the deponent of the affidavit said: "It seemed to me that the question to be answered was whether, in a Mareva application, if a person other than the defendant claims an asset that the plaintiff seeks to preserve by the injunction on the contention that it is the property of the defendant, the question of the true ownership has to be determined. If it has to be determined, then if there is conflict of affidavit evidence on any matter relevant to the question of ownership, and the conflict cannot be resolved by rejecting the evidence of one side for any of the reasons stated by Lord Diplock, then the matter of the conflict has to be determined by examining the makers of the affidavits so that the question of true ownership may be determined." Ibid at 238. whereby the plaintiff alleged that the defendant received the sum of RM 27,652,835 without the knowledge and approval of the plaintiffs and in breach of his fiduciary duty as director and chairman. As the plaintiff considered it as secret profits, an ex-parte application for Mareva injunction was made to restrain the defendant from transferring his assets out of jurisdiction. The defendant was also required to make disclosure as to the value, nature and whereabouts of his money, with reference to 32 other banks and 102 other companies.
Interestingly, several companies which were affected by the Mareva order applied for this order to be set aside and this can be seen in the case of Aspatra Sdn Bhd & 21 Ors v Bank Bumiputra Malaysia Bhd & Anor (BBMB).
35 Aspatra Sdn Bhd and others were among the companies affected by the Mareva proceedings brought by BBMB against Lorraine Osman and in this case they were allowed to be joined as inteveners. They applied for this order to be set aside. Among the issues discussed was whether the High Court judge was correct in lifting the corporate veil of the interveners and in holding that the assets of the interveners were assets of Lorrain. The court held that it could generally lift the corporate veil in order to do justice particularly where an element of fraud is involved. In this case there was an element of fraud in the receipt of secret profits and this was sufficient for the court to lift the corporate veil for the purpose of determining whether the assets were really owned by the company or by Lorrain.
A different approach was taken in the 1998 case of Dato' Kam Woon Wah v Mohd Jalil bin Sarip, 36 whereby the judge held that the test of the Mareva injunction must be altered and varied according to the nature of the case and in this case, the plaintiff applied for a Mareva injunction in a libel action. The defendants wrote a letter to a Judicial Commisioner referring to the consent order recorded by the parties and basically the letter explained various arbitrary and unlawful acts taken by the plaintiff in an attempt to dispose a piece of property. The plaintiff took offence to the contents of the letter and sued defendant for defamation. The writ for this application was accompanied by a summons in chambers seeking a Mareva injunction to restrain the defendant from removing any of his assets from the jurisdiction of the court. The plaintiff 35 [1988] 1 MLJ 97.
36
[1998] 2 MLJ 201.
argued that the defendant had no other assets within the jurisdiction and would take steps to dissipate the property The defendant contended in his defence that the Mareva injunction was not applicable to a defamation suit. This basically involved two prospective actions and there was a fundamental difference between the Mareva injunction and a libel action. A higher standard of proof, was required in an application for an interim injunction to restrain publication of defamatory material whereas in an application for the Mareva injunction, only a good arguable case must be shown, otherwise in the words of James Fong J:
"it becomes easier to secure a Mareva injunction against the property of the defendants before judgment than to obtain an interim injunction to restrain publication of alleged defamatory material before trial considering the fact that in both these applications the questions of whether there is defamation or no defamation can only be determined at trial."
37
In this case the requirement for a Mareva injunction must, therefore be subject to where the defamatory statement is so obviously untruthful' or where the plaintiff had satisfied the court that the defendant will fail.
38 This is one of the cases where the Malaysian court refused to follow English principles and the decision was made in accordance with Malaysian needs, as is the court's discretion to do so. Ultimately, flexibility is shown and the advantage here lies upon the fact that the Mareva injunction is an equitable remedy, which is usually granted, not only based upon inherent jurisdiction, 39 but also subject to the discretionary power of the judge.
At 209.
38
The judge refused to follow the decision of the Singapore court in Lee Kuan Yew v Tang Lian Hong & other action, whereby in this case a Mareva injunction was granted against the defendant on a defamation case brought by the plaintiff. The judge applied the conventional approach of good arguable case, or that there are serious questions to be tried. Further they have to prove by 'solid evidence' that there is a real risk of a defendant dissipating his assets here and abroad, before a judgment or award is satisfied. As far as requirements for Mareva injunction is concerned, most of the judges in Malaysia opine that a good arguable case must exist in all such applications. 40 There is no detailed distinction made on the 'good arguable case' requirement in Mareva injunctions and interlocutory injunctions. However in some cases, in determining the element of 'good arguable case,' a phrase such as "likely to recover judgment" is used, or the judge will consider whether the defendants have an arguable defence. 46 by Faiza Thamby Chik J between Mareva injunction and interlocutory injunction in the pursuit to prevent a husband from dissipating matrimonial property prior to the hearing for divorce in order to preserve status quo. He observed that the wife in this case did not ask for the Mareva injunction and said:
"The principles applicable to Mareva injunction are not relevant to interlocutory injunction under O 29 of the RHC. A Mareva injunction is an equitable relief but not an injunction to prevent the status quo of the subject matter of litigation. It is an aid of execution. In deciding whether the Mareva injunction should be granted there must be a strong prima facie case before it is granted. There is no such requirement in interlocutory injunction. The American Cyanamid principle on interlocutory injunction are not relevant to Mareva injunction which is of a different character, for the successful application. Mareva injunction will not obtain a perpetual injunction."
The husband complained that such injunction has brought great hardship to him and in trying to set aside the interim injunction, he relied on cases dealing with Mareva injunction. The High Court held that all these cases are not relevant and inapplicable to this case which involves 45 Section 37(2)(a) of the Matrimonial Causes Act 1973 gives the court jurisdiction to prevent someone from disposing their assets. interlocutory injunction and not the Mareva injunction. Indeed such distinction is important since the Mareva injunction has always been seen as a particular type of interlocutory injunction.
An interesting case can also be seen in Ismail Mohamad v Wan Khairani Wan Mahmood & Another 47 where it involved a dispute between a divorced Muslim couple over the distribution of their assets. Both husband and wife were shareholders of a company and the wife owned 7.97% of the shares. The wife brought an action to the High Court as the shareholder of the company to protect her interest in the company relating to the proceeds of compensation to two parcels of land belong to company which had been acquired by the government and these proceeds were paid to the husband's personal account. The Court of Appeal granted an injunction to prevent the husband from dissipating the monies, equivalent to the wife's share in the company, held by the husband as a trustee. Both of them appealed to the Federal Court against the grant of partial injunction. The appeal by the wife was granted and the Federal Court granted an injunction to prevent the husband from dissipating 100% of the monies held by the husband for the company.
The wife in this case has taken similar action against the husband in relation to harta sepencharian in Syariah Court. The Court of Appeal when granted a partial injunction i.e preventing the husband to dissipate compensation money based on the wife's share, was of the view that there might be an overlapping jurisdiction between Syariah Court and the civil court if an injunction were to be granted in full. The Federal Court on the other hand decided that these two cases were different in nature. In the Syariah Court the wife claimed an injunction to prevent the husband to dispose his assets in order to protect her claim for the distribution of harta sepencharian. Nevertheless in the Civil Court the wife was seeking her right as a minority shareholder. Zaki Tun Azmi CJ in delivering the judgment of the Federal Court said:
"Her motive may be to protect her rights as a wife but that was irrelevant. One must view her application as one by a shareholder. It does not prevent her from doing so. It is not denied that if she had not filed an action to claim harta sepencharian in the Syariah Court, the 47 [2009] 4 CLJ 653. objection to her filling the derivative action may not arise."
THE MAREVA INJUNCTION AND THE ARBITRATION ACT 2005
Under the Arbitration Act 2005, a party may apply to a High Court for any interim measures and the High Court may make the orders, among others for the preservation, interim custody or sale of any property which is the subject-matter of the dispute 48 and ensuring that any award which may be made in the arbitral proceedings is not rendered ineffectual by the dissipation of assets by a party. 49 The High Court may also make orders for an interim injunction or any other interim measure.
50 This application may be made before or during arbitral proceedings. In the case where an arbitral tribunal has already ruled on this relevant matter, the High Court shall treat any findings of fact made in the course of such ruling by the arbitral tribunal as conclusive for the purposes of the application. 51 Besides the High court, the arbitral tribunal has power to order interim measures.
52
In a restricted sense the term 'interim measures of protection,' usually refers to the preservation and protection of the subject matter of the dispute pending final disposal of the dispute. Standing on its own, the term 'interim measures' could equally refer to the interlocutory directions required for the orderly conduct of the proceedings. 53 In the case of Ikatan Innovasi Sdn. Bhd v KACC Construction Sdn. Bhd, 54 the relationship between the grant of Mareva injunction to parties partaking arbitration preceedings was discussed. It revolves around two paragraphs, Other orders may include security for costs, discovery of documents and interrogatories, giving of evidence by affidavit, appointment of a receiver and securing the amount in dispute. namely (f) and (g) of section 11(1) of the Arbitration Act 2005. Abdul Aziz Rahim J in this case stated that despite the fact the High Court may make order for the preservation of any property, which is the subject matter of the dispute, in this case section 11(1) (f) of this Arbitration Act 2005 could not be applied as the dispute did not involve property but related to liquidated sum in form of payment under a contract.
Nevertheless para (g) of the same section, according to the judge, covers a wider scope, keeping aside the nature of property involved. The High Court may make such order as the court thinks just and appropriate in the circumstances in order to ensure the award that the applicant or plaintiff may obtain in the arbitration proceedings will not be rendered ineffectual and of no value, due to the defendant's dissipation. The very word of God, used by Muslim as guidance and reference in all matters. This is the main source of reference in the syariah and is supplemented by Sunnah, since the wording in Al-Qur'an is in a general form.
THE MAREVA INJUNCTION AND THE SYARIAH COURT
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The action and saying of the Prophet and is a supplementary to the Al-Qur'an.
in God and the last day. That is (the course making for) most virtue and purity amongst you." This is considered an order whereby Islam sees the termination of marriage as a serious matter and nobody should prevent the reunion of the divorced couple if they have complied with every lawful device.
58
Referring to the Sunnah of Prophet Muhamad (s.a.w) the injunction in the form of both mandatory and prohibitory order can be found in many hadiths. An example can be seen in the case where Abdullah bin Umar divorced his wife while she was menstruating. When his father Umar mentioned this to the Prophet (s.a.w), he said: "Command him, he must take her back and keep her till she is purified, then has another menstrual period and is purified. Then if he desires, he may divorce her during the period of purity before he has intercourse with her. This is the divorce for waiting period as commanded by Allah, the Exalted." 59 This is an example where the order to take back a wife whom the husband has divorced during her menstrual period, as one of the requirement of divorce under Islamic law is that it need to be done when the wife is in the state of purity.
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In Malaysia, the usage of injunction in the Syariah court is only limited to several aspects as these matters have been dealt with under the Federal Constitution, bearing in mind that its application is limited within each state's jurisdiction. 61 Although the practice is not as wide as in the civil court, there are several statutory provisions relating to injunction which can be found relating to Islamic Family Law. This can Despite the fact that divorce is lawful, it should be avoided as far as possible and it should be the last resort after means for conciliation failed. The approved method of divorce according to sunnah is that it should be done when the women is not in the state of menstrual.
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Federal Constitution, List 11, Ninth Schedule. be seen in cases relating to prohibited marriages, 62 prohibitory order to prevent the husband from abusing the wife, 63 and also to enter into any transaction or transferring any property which may deprive the wife from receiving any maintenance and alimony.
There is yet an attempt made by Syariah Court to utilise the Mareva injunction. Although the concept of freezing assets is not something new under shariah, the matter of jurisdiction and procedures need to be taken into consideration. Despite the Shariah Court's jurisdiction being limited mainly to family matters, one cannot deny the fact the Mareva injunction is an effective tool to prevent dissipation of property pending the settlement of divorce. In a speech by Dato' Abdul Hamid bin Mohamad, 64 on Judiciary and Legal System in Malaysia, he commented on the use of the Mareva injunction in order to prevent any dissipation of any jointly acquired property by the parties to a divorce. He acknowledged the fact that the civil court in Malaysia may order the Mareva injunction ex-parte and this may have effect on any property situated anywhere within jurisdiction. Unfortunately this is not the position with the Syariah Court and moreover being a remedy adopted from English law, the principles of Mareva injunction is not something familiar to the Syariah court judges. If the Syariah Court is able to grant such order it will only be effective within a particular state. If these properties are situated in four different states, there shall be four different applications and in the case of appeal, four different appeals. Matters will be worsened if all these Syariah Appellate Courts decide differently. 68 Although Mareva orders were introduced more than two decades ago, there are a few issues that need to be settled. The most pertinent issue will be the protection that is to be given to third party and this need to be solved in a very subtle way as there are many precedents which can be taken from other jurisdictions, especially from Australia and England.
